











Judge v.
Jury

(Continued from page 27)
WirnEss: I will take full responsi-
bility for being concerned about
that issue.

QuESTION: Why is that?

WITNESS: Because Anna pre-
sented herself in a different way
than she presented herself here in
court. . . . She was very well
dressed. She had on jeans, and I
think she was wearing that jacket
she has on today. And her hair was
fixed, and she had makeup on and
her hair was poofed up. And it
made a difference in the way she
looked. And I think she had taken
the time to look pretty that day. I
would be concerned about how
she looks right now, if that means
whether her depression has gotten
worse ot if she is not being per-
mitted to dress up, I don’t know.

I again objected to “these unsubstan-
tiated attacks,” but the judge remained
aloof, This type of testimony continued
concerning makeup to hide scaring:

WITNESS: I brought it so Anna can
have it. I don’t know if Mr. Nolan
would allow me to give her that.

I objected throughout, but politely
and carefully. I began my cross. I
started slowly and, as an experienced
expert witness, she would answer ques-
tions with explanations. I decided
enough is enough and I had to stop her:

WITNESS: No, you are wrong actu-
ally. And the reason you are
wrong is because . . .

ME: Excuse me, Doctor.

DEFENSE ATTORNEY: Excuse me,
she has a right to finish her
answer. She is being cut off.

JUDGE: She wasn’t asked the rea-
son. And she volunteered a reason
which was not asked of her.

WiTnESS: Okay.

The judge’s ruling was a revelation
that maybe, just maybe, he did not
appreciate her theatrics. After a few
more questions, I sensed a slight break
in her confidence, but there was still
some resistance. I pushed a little
harder, asking her a Yes/No question,
which she answered:

WiTNESS: Yes. And the reason—I
would like to finish my statement.

ME: You can do it on redirect,
Doctor.

Witness: I would like to answer
you now. Is that OK?

ME: I would like you to answer
my questions.

DEFENSE CoUNSEL: Your Honor,
this is a bench trial.

JupGE: Doctor, try to answer the
question and try not to volunteer.

WiTNESS: I would like to make

sure the answer is complete. And

he is not giving me an opportunity
& ok ok ok

JupgGe: Defense Counsel can ask
you anything he wants, But he is
entitled to have an answer to the
question he asks.

WirnEess: All right,

I knew I had won. I tore into her,
firmly but with respect. I insisted on
“yes/no/l can't answer yes or no”
answers. Without prompting, the judge
insisted the doctor answer in that fash-
ion. I was incredulous, and it was obvi-
ous that the judge enjoyed seeing this
expert put in her place.

Outside the courthouse, the doctor
told me bitterly and angrily in language
that I dare not include in this magazine
that she had never been questioned like
that. Moral: Listen to the judge’s rul-
ings. Through these you can determine

just how far you can go. The irier-of-

fact—judge or jury—influences all
decisions throughout trial. Even the
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ultimate decision—verdict or settle-
ment—is affected.

Just as many cases are settled
because “you never know what a jury
will do,” cases are tried or settled
depending on the judge. The decision
to settle or go to verdict often turns on
the judge. At times, facts are tangential.
A former Department of Justice attor-
ney says he tried rather than settled
cases based on the judge. Knowing that
the judge didn’t like the plaintiffs and
favored the government was the crucial
decision. If the judge was pro-govern-
ment, the case was tried to verdict. If
the judge favored the plaintiff, the case
was settled.

The world, of course, is not perfect.
You win some you should lose, and
there are times that you drag yourself
back to your office believing justice is
dead, killed by a judge or jury too dumb
for words. You vow to write that novel
and be the next John Grisham, so you
can wave that million-dollar advance as
you pack the photos of your kids and
say adios to the pressure and inequali-
ties of trial practice.

There are other times when the judge
compliments you and screams at your
opponent, and the jury smiles when
they enter in the morning. Oh, if only
all trials were like this one, you muse,
Get that good judge or that good jury,
and they will be. At least we can try. I





