


Judge or Jury:
The Lawyer's Perspective

by Kenneth P. Nolan

Of course you want a jury: the sympathetic Joe who will
intently listen during your opening, dismiss with contempt
your adversary’s hired gun, cry real tears during your mas-
terful closing, and award you Lotto numbers in a verdict,
making you rich, famous, and the subject of a cover profile
in The American Lawyer.

Of course you hate juries. You represent the oil conglom-
erate that inadvertently spilled a bit of oil on a beach no one
ever used. Your client employs thousands, feeds and clothes
families, but only a judge understands. She’s seen it before
and will not yield to the phony plight of the damaged. Any
award will be reasonable, somewhere in the ball park.

In my parochial neighborhood in Brooklyn where I was
raised, stereotypes were not seriously questioned. You were
politically incorrect names. You were where your family
emigrated from—good and bad. Behavior was explained by
ethnic group. Education and exposure change that percep-
tion, but do not eradicate it. For instance, when I married
Nancy Cirrito, the seating at the wedding was easy. Her fam-
ily was near the buffet, while mine was near the bar.

It is the same for law. In civil cases, plaintiffs want juries.
Defendants do not. In criminal cases, the prosecution wants
reliable Judge Conservative; the defense needs only to con-
vince one of twelve to be successful. Yet, like my childhood
stereotypes, if accepted without thought, mistakes are made,
people insulted (although no one complained at my wed-
ding), and cases lost. Happily, my children seem free of those
same stereotypes, perhaps because the graduating class at
P.S. 102 includes Sharif Aboul-Magd, Wai Vip Chan, and
Evelina Bobrovskaya.

The decision of whether you try your case to judge or jury
is often difficult and dangerous. Good old boy Judge Coun-
try Club may surprise you and slap your client with a deci-
sion that is disastrous and nearly impossible to overturn. And
that sympathetic juror may be more callous than anticipated
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and remark, as one did to me, “You know, Mr. Nolan, I
wanted to vote for you. But if your client was going 40 miles
per hour, he was really going 60. I know. I’ve been there
myself.”

Before You Decide

Most of the time there is no decision to make. As a plain-
tiff, you are more comfortable with a jury, and the plaintiff
has the right to decide. But you should consider the conse-
quences of your choice before routinely checking a jury
demand. And when you certify the case ready for trial, re-
examine your choice. You may be able to stipulate to a bench
trial if that is in your interest.

Tudges are supposed to be immune from sympathy, to be
fair and seekers of the truth. Some judges—and not just a
few—are bitter, callous individuals, incapable of giving you
equal treatment. Jurors react emotionally, but they try to do
what they believe is right. The more you know about judges
and jurors, the better your choice.

Therefore, know your judge and jury. Do your homework.
Know your jurisdiction. Is it a typically suburban, home-
owning, taxpaying venue? These are conservative people
who do not give away the courthouse for a whiplash injury.
But if your case is somewhat unusual, involving the envi-
ronment for example, what are their feelings? Do they care
more about the logger trying to feed his family or the pol-
Iuted lakes and streams? Do the juries have a strong history
of independence? The traditional stereotypes may not apply.
To rely upon them is to risk a fatal error.

Study previous jury results. Speak to the lawyers who try
cases there daily. Go into the shops, the malls, the diners and
listen to conversation. What newspapers do they read? What
TV shows do they watch? Who did they vote for—Clinton or
Bush? Who are the local elected officials and what issues
won their elections? Is crime the overriding concern? Or is
the economy? The schools? Look at the bumper stickers on
the cars. Read the local newspapers to obtain a flavor of your
potential jury. It may shock you,
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If you can afford it, hire professionals to survey local atti-
tudes and learn what ordinary people believe about the issues
in your case. If you are trying the case to a jury, request that
the judge allow jury questionnaires for the potential jurors to
complete in advance. Ask questions that not only relate to
your case, but include work experience, union status, house-

- hold income, political affiliation, and recreational activities.
By reading a few hundred of these, you will have a sense of
the ideal or terrible juror.

In the mega-case where money is ample, jury consultants
cannot hurt. But use your instincts. If you are an experienced
trial lawyer, you often decide based upon the seat of your
pants. You know if something is right. Since you are trying
the case, you must decide. You cannot cede that decision to
anyone else. If you do not feel comfortable with a juror, use
a peremptory challenge and kick her off.

Recently my partners returned from jury selection, com-
plaining about one juror. He was from white suburbia with a
fairly mundane job, and he looked and sounded like a con-
servative juror, a defendant’s dream. But they were heart-
ened by a few elderly black women who, we believed, would
tend to be sympathetic to our clients, plaintiffs in a major
aviation disaster, After thirteen weeks of trial, it was Mr.
Suburbia who convinced the other jurors to vote for the
plaintiffs, while the elderly women were the last ones lean-
ing toward the defense. Hey, you never know. Rely on your
instincts, but also pray.

Know Your Judge

Before opting for a jury, know your judge. Use the com-
puter to research every opinion she has written. Learn her
background, her educational pedigree, how she achieved her
lofty position—politics or more politics. Who’s her mentor?
Speak to attorneys who have tried cases before her, her ex-
clerks and court personnel, Does she sentence lightly or is
she Maximum Sue? Judges have reputations, as plaintiff or
defense-oriented, pro-government or not. Search beyond the
local gossip and examine each ruling; sometimes the reputa-

tion has little basis in reality. Judges evolve. What was once
applicable may no longer be fact.

With the general knowledge of the composition of a
potential jury and the judge scheduled to preside, you can
make an intelligent choice. Obviously, you may not have a
choice in that your adversary has requested a jury, or the law
requires a nonjury trial as in the case of the Federal Tort
Claims Act.

Once you have garnered this information, analyze your
facts. One white collar criminal defense lawyer examines the
type of crime, jury pool, and judge before deciding whether
a jury trial is in his client’s best interests.

If his client is accused of bank fraud involving millions,
then this case fails the smell test. It stinks. The chances of a
jury acquittal are slim, especially if the defense is a complex
legal argument involving subtle nuances of the law. The
average juror will only see the millions and the elderly
depositors cheated out of their life savings. A judge, however,
may be a better choice. He may accept the legal argument
and hold his nose as he acquits the defendant. But, be care-
ful, the lawyer warns. Most federal judges are pro-govern-
ment, often having been trained as assistant U.S. attorneys.

In criminal cases, race can be a factor in the jury/nonjury
selection. A white cop accused of brutalizing a black would
be wise to consider having the judge decide his guilt in a
Jjurisdiction where the majority of jurors are black. The jurors
have seen or experienced similar events, and any defense
explanation would be scrutinized. For the same reason, a
black defendant in an all-white area must also determine if a
bench trial is a better bet.

After Selection

Once the choice is nonjury, how is trial and its strategy dif-
ferent? One of my partners contends that a case should be
tried essentially the same, whether jury or nonjury. Do not
assume the judge will want to shortcut the evidence or testi-
mony.

Give an opening statement. The judge will interrupt you
with questions. It is an opportunity to argue the issues or
respond to the judge’s concerns about the weaknesses in
your position. Let the judge tell you that she does not want a
detailed direct examination of the credentials of an expert.
Be flexible, but prepare your case thoroughly.

Educate your judge. Prepare a terse but direct trial brief on
the law and facts. If yours is a technical product liability or
securities case, submit a detailed brief explaining the prod-
uct or procedure so that the judge is familiar with the facts.
Within the brief, define terms, use illustrations, graphs, or
photos, and set forth your contentions. You can educate the
judge not only as to the facts but the law as well.

Another partner of mine, who practices in Southern Cali-
fornia, tells of a judge who was the trier-of-fact for a portion
of a major wrongful death case who did not understand basic
tort law. The lawyer had to cite Prosser on Torts to the judge,
who kept repeating at sidebar, “It was an accident. He didn’t
mean it. That’s not negligence.” More than a month passed
before the judge started to learn (or recall) first-year law
school tort and the reasonable person standard.

Do not assume that the judge has experience in your area
of the law, no matter how simple. With the continued explo-
sion of drugs and crime, many federal judges try only crimi-
nal cases. One recently remarked to me that he “hadn’t tried
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a civil case in a year, and I'm just a glorified criminal court
judge.” Put the law and facts in a brief that you can con-
stantly update as the case progresses.

In a nonjury case, evidence is treated differently. Juries
love demonstrative evidence, elaborate video displays, col-
ored charts, photos and computers creations. Even though at
times somewhat inexact, much of this evidence appeals to
the TV and MTV generations. Judges are impatient with any
demonstrative evidence that takes time. Video depositions
will be ignored in a bench trial. The judge will want the tran-
script and will read it at half-time of the Cowboys game.

One Justice Department lawyer in Washington, D.C., who
tries all his cases non-jury, warns that during a bench trial the
judge will want all deposition testimony submitted to be read
so he can read it at a later time. This can result in confusion
since the deposition testimony may be needed to lay a foun-
dation of a yet-to-be-called live witness. Do not hesitate to
bring this to the attention of the judge, and offer a summary
of the deposition testimony so that the judge can follow your
line of proof. Do not be intimidated by a judge who wants to
race through a trial. A logical presentation of proof is essen-
tial. Make sure you remind the judge of this. Politely, of
course.

My government lawyer friend also notes that, in one
recent case, the judge would hear no direct testimony of
experts, but rather curricula vitae and written reports were
admitted into evidence. Before you open, obtain a copy of

Amazingly, judges are
human. They even have
emotions (other than
anger . . .).

the judge’s rules and determine the judge’s position on what
testimony he will hear so you can be prepared with witnesses
if an expected ten-day trial takes two. Advise and prepare
your expert for the possibility of truncated direct examina-
tion and an immediate cross,

Rules of evidence are often relaxed or even ignored in a
nonjury trial. A judge will overrule the objection that the evi-
dence is “inflammatory” or confusing. Hearsay objections
should be made, but these are often disregarded. Make your
objections for the record even though you know you will be
overruled. Although the atmosphere in a bench trial is often
more relaxed and informal, an appeal is often an eventuality.
Make your record, by bowing and repeating in your best altar
boy voice over and over again, “Just note my objection for
the record, if your Honor pleases.”

Prepare your strategy knowing that what is inadmissible in
a jury trial may either be admitted into evidence in a bench
trial or, at least, seen by the judge before he excludes the
testimony or evidence.

Amazingly, judges are human. They even have emotions
(other than anger, which all trials lawyers have experienced).

You cannot “unring a bell.”

As one lawyer cautions, even inadmissible evidence may
influence a judge. If it is inadmissible, object and request that
the judge not view it. Of course, in the bare knuckles school
of trial practice, there are occasions when you can slip inad-
missible evidence under a judge’s nose before the inevitable
objection is ruled on. Whether that is kosher, I’ll leave to you
and your minister.

The theatrics of trial are muted in a bench trial. Judges are
not swayed by some silver-tongued orator with a $100
Armani tie. Most prefer the Joe Friday approach—" The
facts, ma’am, just the facts.” But trial is part entertainment.
Admittedly, judges need less than jurors, whose attention
spans are the duration of a 30-minute sitcom. But a judge’s
mind wanders to the golf course, the vacation and that cute
juror number three in that last trial.

Impacting Testimony

All agree that the judge takes a more active role in a bench
trial. Witnesses should be warned to expect questions from
the bench. If a question is omitted or is unclear, a judge will
jump in, at times even taking over your examination.
Inquiries from a judge are a window into his thoughts. You
never know how a silent juror reacts to testimony, but
through questions or rulings a judge will reveal her feelings.

After a vigorous, and what I thought was a devastating
cross of defendant’s doctor, the elderly federal judge who
had quietly sustained my adversary’s objections, peered over
the bench and said sweetly: “You know, Mr. Nolan, if a jury
was here, they would not have liked your raising your voice
to Dr. Rittenberg.” I sat down realizing that what is effective
to a jury can be counterproductive in front of a judge.

Now I have learned to probe my way in cross-examina-
tion. And by his rulings, a judge will indicate just how far
you can go, whether he wants an argumentative cross or a Joe
Friday cross. In a recent nonjury trial under the Federal Tort
Claims Act before a judge in the Eastern District of New
York, the government had an expert in rehabilitation medi-
cine testify. Since this physician had a congenital hip prob-
lem, she was in a wheelchair—a very sympathetic and prob-
ably effective witness in a jury case. You cannot verbally
attack a woman in a wheelchair before a jury. This physician
was obviously used to being treated with kid gloves.

During her direct testimony, she turned toward my client,
Anna L., and spoke directly to her and her mother in a tone
of a caring professional instead of a paid expert:

WITNESS: One of the things that comes up and I think it
is real important that Anna and her mother understands
this, Gloria (the translator) is not here to translate, can
you translate for your mom?

The doctor then discussed how various drugs would affect
Anna and which drugs would be better for her. All this time
she continually looked at my client. I, of course, objected and
the doctor retorted: “... I am a physician who cares very
much about Anna’s outcome.” The judge remained silent.

The doctor continued testifying on direct, accusing me of
ordering my client to dress shabbily:

QuEesTioN: How did Ms. L present herself to you as far
as her dress and the like?

(Please turn to page 66)
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Judge v.
Jury

(Continued from page 27)
WirnEss: I will take full responsi-
bility for being concerned about
that issue.

QuESTION: Why is that?

WITNESS: Because Anna pre-
sented herself in a different way
than she presented herself here in
court. . . . She was very well
dressed. She had on jeans, and I
think she was wearing that jacket
she has on today. And her hair was
fixed, and she had makeup on and
her hair was poofed up. And it
made a difference in the way she
looked. And I think she had taken
the time to look pretty that day. I
would be concerned about how
she looks right now, if that means
whether her depression has gotten
worse ot if she is not being per-
mitted to dress up, I don’t know.

I again objected to “these unsubstan-
tiated attacks,” but the judge remained
aloof, This type of testimony continued
concerning makeup to hide scaring:

WITNESS: I brought it so Anna can
have it. I don’t know if Mr. Nolan
would allow me to give her that.

I objected throughout, but politely
and carefully. I began my cross. I
started slowly and, as an experienced
expert witness, she would answer ques-
tions with explanations. I decided
enough is enough and I had to stop her:

WITNESS: No, you are wrong actu-
ally. And the reason you are
wrong is because . . .

ME: Excuse me, Doctor.

DEFENSE ATTORNEY: Excuse me,
she has a right to finish her
answer. She is being cut off.

JUDGE: She wasn’t asked the rea-
son. And she volunteered a reason
which was not asked of her.

WiTnESS: Okay.

The judge’s ruling was a revelation
that maybe, just maybe, he did not
appreciate her theatrics. After a few
more questions, I sensed a slight break
in her confidence, but there was still
some resistance. I pushed a little
harder, asking her a Yes/No question,
which she answered:

WiTNESS: Yes. And the reason—I
would like to finish my statement.

ME: You can do it on redirect,
Doctor.

Witness: I would like to answer
you now. Is that OK?

ME: I would like you to answer
my questions.

DEFENSE CoUNSEL: Your Honor,
this is a bench trial.

JupGE: Doctor, try to answer the
question and try not to volunteer.

WiTNESS: I would like to make

sure the answer is complete. And

he is not giving me an opportunity
& ok ok ok

JupgGe: Defense Counsel can ask
you anything he wants, But he is
entitled to have an answer to the
question he asks.

WirnEess: All right,

I knew I had won. I tore into her,
firmly but with respect. I insisted on
“yes/no/l can't answer yes or no”
answers. Without prompting, the judge
insisted the doctor answer in that fash-
ion. I was incredulous, and it was obvi-
ous that the judge enjoyed seeing this
expert put in her place.

Outside the courthouse, the doctor
told me bitterly and angrily in language
that I dare not include in this magazine
that she had never been questioned like
that. Moral: Listen to the judge’s rul-
ings. Through these you can determine

just how far you can go. The irier-of-

fact—judge or jury—influences all
decisions throughout trial. Even the
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ultimate decision—verdict or settle-
ment—is affected.

Just as many cases are settled
because “you never know what a jury
will do,” cases are tried or settled
depending on the judge. The decision
to settle or go to verdict often turns on
the judge. At times, facts are tangential.
A former Department of Justice attor-
ney says he tried rather than settled
cases based on the judge. Knowing that
the judge didn’t like the plaintiffs and
favored the government was the crucial
decision. If the judge was pro-govern-
ment, the case was tried to verdict. If
the judge favored the plaintiff, the case
was settled.

The world, of course, is not perfect.
You win some you should lose, and
there are times that you drag yourself
back to your office believing justice is
dead, killed by a judge or jury too dumb
for words. You vow to write that novel
and be the next John Grisham, so you
can wave that million-dollar advance as
you pack the photos of your kids and
say adios to the pressure and inequali-
ties of trial practice.

There are other times when the judge
compliments you and screams at your
opponent, and the jury smiles when
they enter in the morning. Oh, if only
all trials were like this one, you muse,
Get that good judge or that good jury,
and they will be. At least we can try. I





