











“No.”

Follow up. “Have you ever seen a
copy of the subpoena . . .7"

“A subpoena was received by your
company, you know that, correct?”

“Yes.” :

“Do you know who received the sub-
poena in your company?”

“] believe 1 already testified that I
thought it came into the legal department.”

“So you don’t know who received it?”

“No, I don’t know.”

And you can go further: “Did you ever
ask who received the subpoena?” “What
is the basis of your statement that you
thought the subpoena came into the legal
department?”’

Don’t be a doormat. Objections and
disputes are designed by experienced
counsel to disrupt your thinking and your
questioning. That’s why an outline is a
necessity. You can battle your adversary
and then return to your line of question-
ing by just glancing at your outline. It’s
difficult to maintain your composure
when you have an adversary who during
a dispute will state, ““You don’t have to
raise your voice, Mr. Nolan, please calm
down”—knowing that I didn’t shout but
wanting it to appear in the record that I
went berserk. 1If the deposition is not
videotaped, it would appear from that

statement that I'm out of control. Very
effective at times. Remain calm, refute
the allegation, and then return to ques-
tioning. Don’t fall for the bait.
Remember, the best revenge is victory.
Or an ice pick in the base of the skull.
Not only attorneys are adept at play-
ing games. One judge made it an art.
Counsel would object to a question dur-
ing trial and the judge would slowly turn,
look at the attorney with a face of dis-
gust, and then ask contemptuously, “Mr.
Vilardo, you want to object to this
question?” “Yes, Your Honor.” The judge
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would turn to the jury and spit, “Denied,”
making clear his preference for the plain-
tiff, although the transcript would reveal
none of his feelings.

These games can’t be played if the
deposition is videotaped. And you must
maintain your demeanor during a video-
taped deposition because it records sar-
casm or anger as a printed transcript
does not.

When you change topics, tell the
witness. “Now let’s discuss the meeting
in your office on July 7 2006.” Set the
stage with short questions. *“You were at
the meeting?” “It started about 9:30 Am
on July 7, 20067” “It occurred in your
office at 250 East 78 Street, New York
City on the 14th floor”” “Now tell us
who else was physically present.”
“Anyone else attend via conference
call?” “Other means?”

Depose everyone. Even today I am
mocked because I depose every potential
witness, anyone involved. Defense coun-
sel snicker and laugh. Even the younger
attorneys in our office blame me. “Ken
wants me to take every nurse who
wrote in the record. So if you
have a problem, speak to him.” Be thor-
ough. Occasionally it pays off. Jeanne
O’Grady from our office deposed the
final nurse in a med mal case who was
so eager to teach and explain that he
essentially admitted an error on the doc-
tor’s part that directly contradicted the
defendant’s testimony.

Be courteous. Hard to do when our
profession is littered with conniving
fools. You still pick up the New York Law
Journal and read about a judge sanction-
ing an attorney for boorish behavior—
calling a woman “Hon,” or worse.
Unproductive and bad manners. Your
mother taught you better.

Always better to make a statement on
the record and return to questioning than
to spend 20 minutes arguing over an
objection or documents not produced.
The next day, of course, you have to
make the motion or contact the judge so
your adversary learns to respect you.
Sometimes it’s very frustrating because
judges don’t want to take the time to
stop the shenanigans, but my deposi-
tions are less contentious than they were
years ago, so we are making incremen-
tal progress.

Most importantly, be yourself, not
only during depositions but throughout
your practice. There’s really no right or
wrong way. A dep is to learn facts. Don't

forget it. I

From the
Bench
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have and cannot get legal assistance. A
nation committed to disposition of legal
grievances through lawful means cannot
blindly turn away from this situation.”
LSC Report at 19.

As Andrew Scherer, executive direc-
tor of legal services for New York City,
put it: “We deny access to justice to far
too many people without means. We let
them confront critical and complicated
legal issues involving the most basic
of needs like housing, health care,
economic support, without benefit
of counsel.” Press Release, Legal Aid
Society of Northeastern New York,
Jan. 26, 2007.

The inability to provide legal assis-
tance to those who seek it can be traced
to the lack of resources devoted to pro-
viding that assistance. New York State,
despite the prosperity of its lawyers,
spends $2.54 per poor person, accord-
ing to the state’s Equal Justice Com-
mission. Id. Nationwide, the average
starting salary for entry-level civil legal
services jobs is $36,000, compared
with the median starting-level salary in
private law firms of $105,000 noted
above. Sandhya Bathija, “Loans Not
Filling Public Service Gap, More Law
Schools Offering Repayment,” Nat'l
L.J., Nov. 13, 2006. This salary is low
in comparison with the private sector
and particularly low in view of the fact
that the size of law school loans has
increased along with the costs of legal
education.

Why should lawyers care about these
unmet needs?

First, as citizens, we have an obliga-
tion to ensure that our system of justice
operates fairly and effectively for
all those involved in the process. As
Samuel Johnson said: “[A] decent pro-
vision for the poor is the true test of civ-
ilization.” James Boswell, Life of
Samuel Johnson, 446 (1953). But
lawyers have a particular responsibility,
beyond that of nonlawyers, to ensure
that the system of justice operates
fairly, and fairness is best ensured when
lawyers are able to provide effective
assistance to those who require it. This
is true because lawyers have a vested

Volume 34 Number 2





